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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): AQN STANDER (“complainant”) v FORMEX 

INDUSTRIES PENSION FUND (“first respondent”) AND GALLET RETIREMENT 

FUND ADMINISTRATORS (PTY) LTD (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the computation of pension interest. 

 

1.2 The complaint was received by this Tribunal on 28 August 2012. A 

letter acknowledging receipt thereof was sent to the complainant on              

         

 16 November 2012. On 21 February 2013, letters were dispatched to 

the respondents giving them until 13 March 2013 to file their responses 

to the complaint. A response was received from the second respondent 

on 1 March 2013. The response was forwarded to the complainant on 

7 March 2013, requiring his further submissions by no later than               

22 March 2013. No further submissions were received from the parties. 
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1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they shall be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant was employed by Formex Industries (Pty) Ltd 

(“employer”) on 25 August 1987. He acquired membership of the first 

respondent by virtue of his employment. The second respondent is the 

first respondent’s administrator.  

 

 2.2 During 2002, the complainant left active employment on account of ill-

health. He was granted a monthly disability income replacement 

benefit, from which contributions to the first respondent were 

deducted. Therefore, his membership of the first respondent continued 

unabated until he retired on 31 May 2011.  

 

 2.3 The complainant was married to Mrs M Stander. Their marriage was 

dissolved by the Southern Divorce Court through a decree of divorce 

handed down on 10 May 2007. Clause 3 of the settlement agreement 

which was made an order of court, regulated the division of pension 

interest and provided in part that: 

 

 “The Defendant agrees and undertakes to have the records of his policies, 

annuities and his Pension/Provident Fund endorsed to the effect that the 

Plaintiff shall be entitled to receive payment of 50% thereof as it was on date 

of divorce, payment to be made to the Plaintiff when such interest becomes 

payable to the Defendant.” 

 

 2.4 Upon the complainant’s retirement on 31 May 2011, Mrs Stander 

claimed payment of her share of pension interest as assigned to her in 

terms of the provision above, from the first respondent. The first 
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respondent paid Mrs Stander an amount of R471 216.98 as her share 

of pension interest. 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the computation and payment of 

Mrs Stander’s share of pension interest. He submits that his pension 

interest as at the date of divorce was R768 495.72. Mrs Stander was 

entitled to only 50% of this amount. Therefore, her share of pension 

interest is R384 247.86. She ought to have been paid no more than 

this amount. By paying Mrs Stander an amount of R471 216.98, the 

first respondent overpaid her by an amount of R86 969.12. The 

overpayment was occasioned by the fact that the first respondent 

calculated Mrs Stander’s share of pension interest on his total 

retirement benefit as at 31 May 2011 instead of computing it as at the 

date of divorce. The amount paid to Mrs Stander represented 50% of 

his retirement benefit as at 31 May 2011 and not half of his pension 

interest as at the date of divorce. The amount by which Mrs Stander 

was overpaid must be reversed and refunded to him. 

 

3.2 The complainant seeks an order directing the first respondent to 

reduce the amount paid to Mrs Stander by R86 969.12 and refund this 

amount to him. 

 

 

 

 

[4] RESPONSE 

 

4.1 The second respondent submits that Mrs Stander was overpaid by an 

amount of R30 016.92. The complainant’s share of the fund was 

recalculated excluding the benefit of R384 248.00 that was payable to 

Mrs Stander. His benefit was R464 362.28. The complainant has 
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already been paid a retirement benefit of R477 869.00. Contributions 

for the complainant from the income replacement scheme were last 

received in June 2009. Such contributions should have been paid up to 

May 2011. The underwriting insurer of the income replacement scheme 

paid contributions into the incorrect bank account after June 2009.  

 

4.2 The first respondent and the insurer are currently rectifying the 

situation. Once all outstanding contributions have been received, they 

will be added to the complainant’s benefit of R464 362.28. 

Contributions of R12 799.73 and interest of R867.01 are due in this 

regard. After deducting the amount of R477 869.00 that was previously 

paid to the complainant, which amount had been calculated on the 

assumption that the missing contributions from the insurer had been 

paid to date of retirement, a small balance of R160.02 will be paid to 

the complainant.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 This Tribunal must determine whether or not the complainant should be 

paid an additional benefit of R86 969.12. 

 

5.2 Save to the extent permitted by the Act, the Income Tax Act, 58 of 

1962 (“ITA”) and the Maintenance Act, 1998 (“Maintenance Act”), no 

benefit provided for in the rules of a pension fund organisation or a 

right to such benefit shall be capable of being reduced, transferred or 

otherwise ceded, or of being pledged or hypothecated, or be liable to 

be attached or subjected to any form of execution under a judgment or 

order of a court of law (see Section 37A(1) of the Act). 

 

 5.3 Section 37D(1)(d)(i) provides an exception to this general rule and 

provides that: 

 

   “(1) A registered fund may –  
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    … 

 (d) deduct from a member’s benefit or minimum individual 

reserve, as the case may be –  

 

any amount assigned from such benefit or individual reserve to a non-

member spouse in terms of a decree granted under section 7(8)(a) of the 

Divorce Act, 1979 (Act No. 70 of 1979);” 

 

5.4 Therefore, a pension fund organisation is, notwithstanding the general 

provisions of section 37A(1) of the Act, empowered to deduct from a 

benefit or minimum individual reserve in respect of a member as the 

case may be, any amount assigned to a non-member spouse in terms 

of a decree of divorce granted in terms of section 7(8)(a) of the Divorce 

Act, 70 of 1979 (“Divorce Act”). 

 

5.5 It is common cause that Mrs Stander was assigned 50% of the 

complainant’s pension interest as at the date of divorce by the Court. 

Pursuant to this, she was paid a benefit of R471 216.98. The 

complainant submitted that Mrs Stander was overpaid because the first 

respondent calculated her share of pension interest as at the date of 

his retirement and not the date of divorce. However, his argument in 

this regard is misdirected. 

 

5.6 The complainant’s fund value and thus pension interest, as at the date 

of divorce (May 2007) was R768 495.72. Mrs Stander was entitled to 

half of this amount as her share of pension interest. Fifty percent of this 

amount is R384 247.86 (R384 248.00 when rounded off to the nearest 

Rand). Therefore, upon the complainant’s retirement, the complainant’s 

fund value was reduced by the amount representing Mrs Stander’s 

share of pension interest calculated as at May 2007 (R384 248.00). 

 

 5.7 The complainant submitted that Mrs Stander should have been paid 

no more than R384 247.86. However, section 37D(4)(c)(i)(ii) of the Act 

provides that: 
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  “(c) A non-member spouse- 

  

(i) is not a member or beneficiary in relation to the pension fund: 

and 

  

(ii) is entitled to the accrual of fund return on the amount 

referred to in paragraph (a) at fund return from the expiry of 

the period referred to in paragraph (b)(ii) until payment or 

transfer thereof, but not to any other interest or growth.” 

 

5.8 Therefore, after deducting the amount of R384 248.00 that was 

payable to Mrs Stander, the first respondent had to calculate the 

amount of fund interest to be allocated to her in terms of section 

37D(4)(c)(ii) above. It must be emphasised that this fund interest is that 

which accumulated on Mrs Stander’s share of pension interest and not 

on the complainant’s fund value. The complainant’s submission that 

Mrs Stander ought to have been paid no more than R384 247.86 is 

incorrect. As set out in 37D(4)(c)(ii) above, Mrs Stander was in fact 

also entitled to fund interest accumulating on her share of pension 

interest in addition to her fifty percent share of the complainant’s 

pension interest. 

 

5.9 As stipulated in section 37D(4)(c)(ii), fund interest to be paid to Mrs. 

Stander must be calculated on her share of pension interest from the 

expiry of the period set out in section 37D(4)(b)(ii) to the date of 

payment. In turn, section 37D(4)(b)(ii) essentially provides that a non-

member spouse must, within 120 days from the date on which she is 

first requested by the incumbent fund to make an election, elect the 

manner in which she would prefer her share of pension interest to be 

paid.  

 

5.10 Therefore, fund interest on Mrs Stander’s share of pension interest had 

to be calculated from the date on which the 120 days elapsed to the 

date of payment. However, the first respondent erroneously calculated 

this interest from the date of divorce to the date of payment. This 
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resulted in Mrs Stander being paid an amount of R471 216.98. Having 

considered the fund’s rate of return from March 2010 to April 2011 as 

provided by the second respondent, had the first respondent correctly 

calculated and allocated interest in the manner prescribed in section 

37D(4)(b)(ii), Mrs Stander would only have been paid an amount of 

R441 200.06, comprising her share of pension interest (R384 248.00) 

together with fund interest thereon calculated from March 2010 to the 

date of payment (R56 952.06). The first respondent is legally entitled to 

pursue Mrs Stander to recover any overpayment that was made to her. 

 

5.11 However, the fact that Mrs Stander was overpaid and that the first 

respondent is legally entitled to pursue the recovery of this 

overpayment does not mean that once recovered, the overpaid amount 

will be paid to the complainant. As already stated above, the amount of 

R384 248.00 was assigned to Mrs Stander in terms of the decree of 

divorce and constitutes her legal entitlement. The complainant has no 

legal entitlement or claim to this amount. Because the erroneously 

calculated interest was so calculated and accumulated on Mrs 

Stander’s share of pension interest, it follows that the complainant has 

no legal entitlement to her share of pension interest and all interest 

accumulating thereon, regardless of whether or not such interest was 

correctly calculated. He is not entitled to any refund in this regard.  

 

5.12 This Tribunal notes that the first respondent submitted that there could 

be an additional benefit that is due to the complainant in respect of 

outstanding contributions. The complainant must approach the first 

respondent to enquire about this amount. 

 

[6]  ORDER 

 

  1. In the result, the complaint is dismissed. 
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DATED IN PRETORIA ON THIS 13TH DAY OF MAY 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

 


